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Judges Take Swings at The 'Baseball Rule'

Leah Ward Sears argued that no Georgia court has articulated the duty the Braves owe spectators in foul
ball injury cases, especially in the case of minors who can't assume risk.
Rebecca Breyer

A panel of the Georgia Court of Appeals on Tuesday tested the Atlanta Braves' argument that the team should be
insulated from suits by fans hit by flying bats or balls.

The Braves' lawyer, former state Supreme Court Chief Justice Leah Ward Sears, said the appeals court should adopt
the so-called "baseball rule," which says teams are immune if they provide enough seats behind home plate shielded
by a net to meet demand.

Hearing the case with two colleagues, Judge Michael Boggs wondered why the baseball industry should get its own
rule. "The concern being, of course, if you carve out a rule for baseball, if we adopt the baseball rule, next week we'll
be adopting the hockey rule, and the week after that we'll be adopting another rule," he said.

The case was filed against the Braves by a parent of a 6-year-old girl who was hit by a foul ball while attending a
game at Turner Field in 2010. A Fulton County judge has refused to dismiss the case.

Backed by the commissioner of Major League Baseball, the Braves say the baseball rule is used in the majority of
states that have adopted a rule around errant balls and bats at baseball venues.

On Tuesday, Sears told the judges that the Braves need to know exactly what their duties to spectators are. "The
baseball rule is a clear rule," she said, "and, quite frankly, its clarity is its virtue."

Arguing for the girl and her family, Atlanta lawyer E. Michael Moran of Law & Moran said it didn't make sense to adopt
a rule created for baseball in another jurisdiction about 100 years ago. "The game has changed," he said, noting high
rates of speed of balls hit by players today.

Moran's client, identified in court papers only as M.F., was seated with her family a few rows behind the visitors'
dugout at Turner Field for an Aug. 30, 2010 game versus the New York Mets. A line drive foul ball hit by then-Brave
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Melky Cabrera flew into the stands and smashed into M.F.'s forehead. M.F.'s family claims that the blow fractured
M.F.'s skull in 30 places and caused a severe traumatic brain injury.

M.F.'s father filed a lawsuit on behalf of himself and his daughter in July 2012 to recover for her injuries and
associated medical expenses. The next month, the Braves filed a motion to dismiss or for summary judgment. They
argued, among other things, that the Braves owed at most a limited duty to the plaintiffs that had been fulfilled and
that M.F.'s father couldn't recover because he assumed the risk of his daughter's injury.

After hearing oral argument, Fulton State Court Judge Patsy Porter denied the team's motion in a one-page order.
Porter then denied the Braves' request that the club be allowed to appeal that ruling immediately, so the Braves filed
another motion, this one asking for a declaratory judgment and a determination of the duty that the ballclub owed to
the plaintiffs. Porter again denied the motion without elaboration but this time granted the Braves' request for a pre-
trial appeal.

Sears, a Schiff Hardin partner, told the judges Tuesday that both the Braves' tickets and a notice flashed on the
scoreboard during games includes a disclaimer that patrons assume the risk of flying balls. But she said no Georgia
court had clearly articulated the duty the Braves owe spectators in foul ball injury cases. The law was particularly
unclear in cases involving minors where the doctrine of assumption of risk was, she said, "unworkable."

Making matters more confusing, she said, "the trial court in this case refused to delineate what that duty of care might
be for the trial of this case."

Sears said that the baseball rule her client sought was a modification of an older "no duty" rule that said operators of
baseball stadiums never have liability for flying balls.

"Doesn't it change the analysis so much that it's a minor child who's involved?" wondered Judge Anne Elizabeth
Barnes, adding a minor child couldn't assume the risk of attendance.

Sears said the baseball rule takes the assumption of risk doctrine into account but doesn't make a distinction for
minors, the disabled or those who don't know the rules of the game.

"Why isn't this a matter for the General Assembly?" asked Judge Elizabeth Branch, acknowledging Sears'
representation that courts have adopted the baseball rule in some jurisdictions.

"It could be," Sears replied. But she said the Court of Appeals also could define the duty of care owed.

Boggs asked why the case shouldn't simply be governed by the general premises liability statute, which says
someone who invites another onto his land is liable for any injuries caused by his failure to exercise ordinary care to
keep the premises safe.

Sears said that would lead to inconsistency. "That would put the issue in foul ball cases to the jury in every single
case," she said.

"Baseball has been deemed different," she added. "It is America's sport."

Arguing for the plaintiffs, Moran said the law governing the case "is already set." He said that although a 1949 state
Court of Appeals decision said adults are presumed to have assumed the risk of sitting outside the protected area of a
baseball stadium, a 1984 decision by the court said the law cannot presume that a child has assumed such a risk.
Moran said the court could not reconcile its conclusion in the 1984 case with adopting the baseball rule in M.F.'s case,
which he said would presume a child has assumed a risk.

He added that M.F.'s case was different from others around the country because Braves players have gone on record
about safety concerns for seats near the dugouts. "Probably I guess the second greatest Brave of all time, Chipper
Jones, has said 'I won't let my kids sit there,'" said Moran, apparently referring to a 2011 Atlanta Journal-Constitution



article.

Branch wanted to know in what inning M.F. was hit. Moran replied that the incident took place in the bottom of the fifth
inning.

"What responsibility does the parent bear?" Branch continued, saying she has sat in the seats behind the dugout and
patrons have to pay close attention there. By the fifth inning, she said, a parent would see balls are coming in the
direction of fans.

Moran said the case needed to proceed to discovery. "The parents haven't been deposed," he said.

Boggs asked Moran to address the unusual procedural posture of the case, saying arguably the team is using its
declaratory judgment motion to test the viability of its defense.

Moran replied that the Braves' motion wasn't appropriate. He said it wasn't allowed under the declaratory judgment
statute. And as a practical matter, he said, allowing the Braves' motion would lead to judges, not juries, deciding
premises liability cases.

Asked by Barnes about the frequency of serious injuries at Turner Field, Moran said he needed more discovery. But,
he said, a few weeks after M.F. was injured, an adult was seriously injured while sitting in the same area.

During her rebuttal time, Sears said the appeals court would not have to overrule the 1984 decision in order to decide
in her client's favor. She said the appeals court in that case, over a child struck by a foul ball during a game at the
Braves' prior home, Atlanta-Fulton County Stadium, declined to grant summary judgment to the city of Atlanta's
recreation authority because it didn't offer evidence of sufficient protected seating—"which sounds to me a little bit
like the baseball rule."

In M.F.'s case, she said, the Braves had presented uncontroverted evidence that there were open seats in the
protected area on the day of the injury and that the plaintiffs could have moved.

Sears closed by suggesting the potentially broad reach of the court's ruling in the case, saying there were hundreds
of baseball teams in the state. "There are 3,000 foul balls a season in Turner Field," she added.

The case is Atlanta National League Baseball Club v. F.F. , No A14A0398.
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